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COMMENTS OF THE COALITION OF
INDEPENDENT CELLULAR CARRIERS

Pursuant to the Commission's invitation to submit comments, in its Public Notice, Biennial

Review 2000 StaffReport Released, FCC 00-346, released September 19,2000 ("Biennial Review

Notice"), the Coalition ofIndependent Cellular Carriers ("Coalition") hereby submits its comments

upon the StaffReport. I

The Coalition's comments are focused upon one specific portion of the Staff Report,

'106, the CMRS Spectrum Cap Review. In summary, the Coalition believes that Section 22.942

of the rules, 47 C.F.R. §22.942, should be eliminated entirely as redundant and unnecessary. In

addition, the Coalition believes that the spectrum cap should be raised to 55 MHz across the board.

I. CMRS Spectrum Is Fungible; Section 22.942 Is Therefore Obsolete

The Coalition believes that with the continuing explosive success of the various wireless

carriers offering wireless broadband service using spectrum other than traditional Part 22 "cellular"

IThe members of the Coalition are: Alabama Wireless, Inc., Tennessee Cellular
Telephone Company, Commnet Wireless, Inc., Mericom, Inc. and Suburban Cellular, LLC.
Each of the Coalition's members are existing independent cellular licensees, operating cellular
systems in either rural areas or other areas that the major carriers originally had decided not to
serve. Each has played an important role in bringing the benefits of the wireless revolution to '
areas that otherwise would have been left behind. Each has done so, and continues to do so, with
the implementation of ever-increasing E9l1 and CALEA requirements through capital
expenditures from its owners.



spectrum, the various broadband wireless services are fungible and identical to consumers, whether

the license,e uses 800/900 MHz "cellular" spectrum (e.g., the Coalition members), 800/900 MHz

"SMR" spectrum (e.g., the highly successful Nextel), or 1.9 GHz "PCS" spectrum (e.g., such highly

successful carriers as AT&T Wireless, Sprint Spectrum, VoiceStream, Powertel, Leap Wireless and

TeleCorp).2 However, 47 C.F.R. §22.942 prohibits any person from controlling both the cellular

"A" frequency block licensee and the frequency "B" block licensee in overlapping geographic areas,

even where that person's control ofboth spectrum blocks does not exceed the spectrum cap. In the

current era ofdual-band, dual-mode phones (i.e. ,just about every phone sold today)/ Section 22.942

makes no sense.

The Commission adopted Section 22.942 (originally codified as §22.902(b)(5) and later re-

numbered) back in 1991 as an anti-monopoly rule, at a time when there was no spectrum allocated

2A good example of the fungibility of wireless broadband services, not only functionally
but in the minds of the consumer, is a recent series of articles in the Washington Post Business
Section. In a question-and-answer article entitled How to Pick a Cell-Phone Service (Friday
September 29,2000, page E13, copy attached hereto as Exhibit 1), the Post listed the following
carriers as being local providers of "cell-phone" service in the Baltimore/Washington
metropolitan area: AT&T, Cellular One, Verizon, Nextel, Sprint, and VoiceStream. In the
Baltimore/Washington metro area, only two of those "cell-phone" providers -- Cellular One and
Verizon -- utilize Part 22 "cellular" frequencies to provide service.

3For example, in the Baltimore/Washington area, the only two carriers that ever offered
analog cellular service are Cellular One and Verizon. Cellular One no longer even offers analog
phones either from its stores or over its web site, while at Verizon, "greater than 90 percent of
our new ... customers are digital," according to a company spokeswoman. Washington Post,
"The Decline (But Not Fall) ofAnalog Cellular, "Friday, September 29,2000, page El5 (copy
attached as Exhibit 2). As that article noted:

Analog cellular service has, almost overnight, become the telecom
equivalent of the black-and-white TV set the store keeps on a shelf
in the back. It's there, it's cheap to pick up and it still works -- but
hardly anybody buys one these days and the store long ago stopped
bothering to advertise it.

!d. Analog exists now almost entirely as a back-up for the digital system, and to allow incoming
roamers using different digital technology to roam.
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for broadband wireless in the 1.9 GHz band, and when the notion ofusing heavily-encumbered SMR

spectrum to provide broadband wireless service was still just an abstract idea. See First Report and

Order and Memorandum Opinion and Order on Reconsideration, 6 FCC Rcd. 6185, 6227-28 (1991)

("Unserved Area Order"). At that time, the only spectrum allocated for broadband wireless service

was the 50 MHz allocated under Part 22, and the only broadband wireless systems operating were

those licensed as "cellular" under Part 22.

In Unserved Area Order, the issue before the Commission was whether, as some commenters

had proposed, one person could hold ownership interests in each ofthe two competing licensees (i.e.,

in 100% of the allocated broadband wireless spectrum) in a single geographic area. The

Commission held that a single person could hold minority interests in both competitors, but could

not have controlling interests, thereby enabling each ofthe two competitors in any particular market

to obtain equity funding from the same source, so long as that source's dual ownership interests did

not present a threat to competition. Id. Thus, the Commission recognized that due to the capital

intensive nature of the broadband wireless industry, the need to preserve competition had to be

balanced against the need to obtain continued access to funding for expansion and introduction of

new servIces.

To the extent that Section 22.942 prevents anyone person from amassing too much

broadband wireless spectrum in a single geographic area, it is duplicative of the spectrum cap rule

and unnecessarily redundant. As discussed above, in no way does Section 22.942 reflect any policy

'judgment" that the spectrum licensed under Part 22 is "better" than the other spectrum licensed for

broadband wireless purposes under either Part 24 or Part 90 -- at the time the rule was adopted, the

50 MHz allocated in Part 22 was the only broadband wireless spectrum allocated.

Section 22.942 is thus completely outdated and at odds with reality. Today, there is 90 MHz
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of broadband wireless spectrum allocated under Part 24 of the Rules, and approximately 20 MHz

more (depending upon the number of incumbents per market) allocated under Part 90. Far from

being the only spectrum available, the old Part 22 allocation is now just a fraction of the spectrum

used for broadband wireless. Moreover, digitally-based broadband wireless carriers using Part 24

or Part 90 spectrum are taking increasing market share, and represent the large majority of new

subscribers nationwide.

Broadband wireless spectrum is fungible in this age of dual-band, dual-mode phones, and

if anything, the old Part 22 celJular carriers, who must junk their analog systems before they have

been fully depreciated, are at a disadvantage compared to their Part 24 and Part 90 competitors. The

Commission can adequately protect against abuse of market power by using the spectrum cap

approach, without adding the unnecessary and market-skewing layer ofregulation created by Section

22.942. Accordingly, Section 22.942 should be deleted as unnecessary, redundant, and liable to

distort private market-place decision making. It is the classic example of a rule that should be

eliminated as part of a streamlining effort.

II. The Spectrum Cap Should Be 55 MHz across the Board

The Commission earlier increased the spectrum cap to 55 MHz in rural areas, but held off

doing so in metropolitan areas. There have been no claimed instances ofany abuse ofmarket power

in a single rural area since then. Broadband wireless spectrum has become more fungible and

identical to the consumer than ever before. There is 160 MHz of broadband wireless spectrum

available in any given geographic area, so 55 MHz would represent only 34.375% of the available

spectrum. (This is far less than the 50% cap that originally prevailed, in the "pre-peS" era.) The

need for one, entity to accumulate sufficient spectrum to deliver new and enhanced services,

including wireless data, is increasing. Moreover, many so-called "metropolitan" areas are actually
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rural in nature, especially those served by "unserved area" licensees, who pioneered service in

outlying areas of what were technically MSAs. Therefore, the time has come to increase the

spectrum cap to 55 MHz across the board.

CONCLUSION

The Coalition therefore respectfully requests that the Commission issue a Notice ofProposed

Rulemaking that will eliminate Section 22.942 in its entirety immediately, and that would increase

the spectrum cap to 55 MHz across the board.

October 7,2000

Brown Nietert & Kaufman, Chtd.
1920 N Street NW, #660
Washington, DC 20036
(202)-887-0600
david@bnkcomlaw.com

Respectfully submitted,
THE COALITION OF INDEPENDENT
CELLULAR CARRIERS

BY:'v~~
David J. Kaufman, Their Attorney

659\Fcc\Biennial Review Comments
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FRIDAY, SEPTEMBER 29, 2000

How to Pick
ACell-Phone Service

QOkay, so what differentiates these six companies'
offerings?

Are these companies all there is? I've seen ads for other" 'J I ,

wireless providers.

OM VA

AEach has particular advantages and quirks. If you "('" .
travel all the time, including in rural areas, look at· :'~:'l

the no-roaming, no-Iong-&stance plans from AT&T,' ,\,~ .
Cellular One and Verizon.1f your travel is mostly from" ,'.,~

city to city, investigate Nextel, too. If, on the other <' ( ,

hand, you mostly roam up and down the Northeast, '.~~ ,
Corridor, Sprint, Verizon and VoiceStream's East 'L

Coast calling plans are worth a look. (VoiceStream t,..... ,
covers a little more ground, including all of Pennsylva- '~~"': .
nia and Ohio, in its calling area.) > ", ., ,

If, on the other hand, you think youl1 mostly calI '!'~,

around town, Cellular One offers the most price plans' ·,1' :

(but note our reviewer's experiences with its cover- r .,' •

age). Verizon has good area coverage, but its local" ,'.,
plans also include the highest roaming rates in the '
business. If you're just looking for an occasional-use' :" .
plan, skip NexteL whose services are geared toward'
frequent calIers. .,- :'" '

Don't forget to check each company's digital-' ,,'r,:
coverage map to see if it cover8-{)r claims to cover-,;';'.
your home, office and other regular haunts. .,~c'

These other companies-Mel WorldCom being by
far the biggest-are cellular rescllers. They neither,~

own nor operate their own network, instead leasing ~.

out other providers' equipment and services. ." , ,
\ •• J

not very useful, except when it was
t infonnation on the way to air
things Verizon advertises-weath

otes-were less crucial and more
ort, it's not quite worth the $6.95,
ccess after a three-month trial
offering-there's a lot ofWeb
uch of an interface to get to it It

seconds, and sometimes in just
t, if tolerable, pause between

r browsing controls, the phone
"button (though the "Back" but
e it would have been useful),

use the phone had to re-estab-

,Wires
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So how do I decide what plan is right?

What about picking out a particular phone?

Exhibit I
Page 2
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Should I worry about signing a yearly contract?

The Ill;lm liabilitv wilh a contract is thaI it I.l<:ks \'()U

into:J pJrticular ~'USI structure 12 llIonlhs in adv;lI'!Cc,
when in the futun' your neeels mif.!ltt change. You can .
sw;tch plans-but you'll usually have to sign up for a I.
ncw one-year contract then. (AT&T lets you switdt .'" 4

.\\;thout renewing, but only three times a year; Nextel . "
requires a new contract only if you switch to a diS-: ".·f.
counted plan; Cellular One charges $10 if you move to .-.' .
a cheaper plan.)

But the lack of a cOntract doesn't give you a lot __
more Creedom to switch providers-you can't use one-;~.
carrier's phone \\i th another's service here, even it-{, <

both uS(' the same basic digital technology. .'l- •
Whatever you do, don't sib'll a contrdct Cor a ternl ~~, '

longer than a year. The industry is moving too fast t<1 'i-. .
make that kind ofa commitment. , Y.. :

.\1'......'.... ,
<f" ......

Estimate how man)' ca.Ils you will place each ~~f
month-and how many calls you will get. Then add; i.t
oh, 10 percent to that total. See which plans include aC) ~ t
monthly total of minutt'S greater Ulan 01at. If you're, ~.: .
not going to buy a nationwide or regional plan, think> ••of •

hard about when you'd be tempted to use the phone' •••.
out oftown. A few roaming calls a month won't throw: .:.
your biU oul of whack, but it doesn't take too many••••
lengthy calls from the airport 10 wipe out the savings.i._ .
from using a cheaperlO<'al plan. :<.: :

.-t', .
1'1" f

':t!j
It's largely a matter of personal taste and budget;.:~

Ole latter depends on what promotions arc being of...~
fered, which lend to fluctuate almost weekly. Size and :.,..,........
battery life arc the most important factors; ifyou want ..'e
to try out the wireless Web, you1l need a Iarger-than~ ~~•. (
nonnal screen. .. ".f"1'
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I/ope Katz Gibbs rmtl Bob Massey con/ribu/l'tllo
thi< report.

no airtime and instead bills a/l U!l(' at 35 cenls a min" i fl
ute. ....~ .

Although yOtl can save some elttra money by s:et· 're!
ting a free phone (a frequent offer in the analog busi,~si

ness), you'll have to pay extra for things that are irl· ··iri
eluded with digital services. such as voicemail and'.'I\'
even call waiting. Analog serviCC:l also continue the 0'11'
quaint custom of charginga dime or so for each call to 't<
a Iandline phone.' ..

&th Cell One's and Verizon's minimum·use analog.,', o~
services ("..an work for you-hut only if you are posi·r',si
tive you \\;11 use the rhone solely in emergencies and 'n<
WOll't give the numlwr to anybody beyond imrnediale.'al,
family members. If, however, you have plalls beyond.' ,[It

that-<Jr if you've been using the same old an:J!og,llo/
phone for several years, simply renewing the ("on,~ on
tract-you should think about switching to diJrital. .,

..
. ".' ~ ~'.',.'::-~'>:'

TbeD~cline(But Not Fall) of Analog Cenular:~;:'
: ",:". ,~,~ ..... '. f ' 'Q

3r Ro~ PEeoWO', '. ,:. models. Today, both Veriron Wireless (the fonner County. Voice quality was surprisingly good on the re-
Voshillgfon /'oit ~Wrikr Bcll Atlantic Mobile) and CeUular One, the two origi· ceiving end. But it had trouble picking up incoming

. '. . " nal analog providers in this area, report that about calls, which sometimes disappeared into a hail of stat·

A.'na)og ceDular service.ha.'I, almost overnight, half of thl.'ir customers have gone di~tal. New cus- ie. .
>,~e the telecom equivalent. of the black-.. tomers arc opting for di~tal service by a wildly lop- Meanwhile., Veriron analog service was perfectly
, and-White TV set the Store keeps on a shelf in llided margin. crisp and reliable at off·peak hours-L,te morning,

.~ the back. It's there, it's cheap to pick up and it in thill Washington/Baltimore region, greater mid-afternoon or after dinner time. Weekday drive-
still works-but hardly anybody bUys One'these days than 90 percent ofour new ... culltornel"ll are digital," time calls, however,' suf(ered from' weak volume,
and the store longago stopped bothering' ttl adVertise a Verizon spokeswoman e-maiJed. . bursts of static and genera! scratchiness, occasionally
it:~ ,~. , .': .. "".' ·,·I,;-"'"7··~~~-·.~"~''', Cellular One, for its part, no longeieven offers ana- in combin.1tion with dropped caUl; and cirOlit~

Digitahvireless ·service debuted in 1992 and aT' log'tlet'Vice in its own stores or at it'! Web site, al· .busy messages..... , _
rived in the Washington area in Nomnber 1995, though customers can still buy it from affiliated deal· . But if analog service can compete with digital ser·
when Sprint Spectrum launched its'a1kligital service. ers." vice on in·town' performance, it crumples when it
It didn't take long for the.advantages of digital over ' Should you bother?Analog service i'ln't goiiJg to go comes to price. Both Cell One and Veri1.on's analog .
~naIog to' surface: better can clarity, Ionget' battery .away-all of the IocaI wireless providers, S3ve Nextc1, price pIan..'! are almost always undercut by digital aI·
life. more included services (such as voicem:ul and rely on it as a backstop to their digital network'!. tematives that cost less and include more airtime.
paging) and lower cost. Meanwhile. digital systems ".' In our tests; both companies' analog services The lwo"exceptions: Cell One's $17.99 "Economy'"
let wireless providers get more capilcilyout of their.' prOved to be reasonably reliable, but not buDetproof. plan ($2 less than its cheapest digital plan) includes
existingspectrirm licenses and transmitter towers:" ",,! The Cell One phone rarely dropped a call-not even' ,. 15 minutes i'month; and Bell AtJantic's $14.99lalk-
nYl~,~~t2I,p'h~es .~re outse~II.~o(.,dUring. ru.Sh ,hour. o~ bUSY..Bra.. ddock; Road in Fa.irfU . Along" ($51~.~ its low~d digital plan) includes
. -- ';~'..~~.:i·i\':~11~.:-~ ;'; t"", J"/-._~jl~~;~~~,~-f~~,",~,~~'~~~·;i:~~:~~i~~~~:~;~i\l.~'.. l:1:~i!l :}':~:~l~i}~:~,~ ~!'_,j.~~~~,_~~, .'.:>~l~~.


